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OGC HAS REVIEWED. 


2 August 1956 


MEMORANDUM FOR: General Counsel 

SUBJECT: Delegation of Authority to Terminate under 

Executive Order 10450 

REFERENCE: Memorandum for General Counsel dated 25 June 1956; 

Subject: Delegation of Authority to Terminate 
Employment Under Executive Order 10450 


1. I spoke with Mr. Meloy of the Civil Service Commission 
who advised me that this question fell within the jurisdiction 
of the Attorney General rather than the Commission. On his 
suggestion I telephoned Assistant Attorney General Tompkins 
and in his absence spoke with Mr. Doherty, his assistant. 

Mr. Doherty telephoned me on 1 August and. said that after 
checking into the matter thoroughly, it was his opinion that 
an agency head, under 10450, could not delegate the final 
termination authority, although he could delegate final review. 
The net effect of this is that an agency head need not read the 
whole file but may make his decision based upon a summary of 
salient points prepared by subordinate officials. 

2. I asked Mr. Doherty how he reconciled this with the 
decision in Muerer v, Ryder . He said that in that case, the 
Assistant Secretary of the Navy for Air had signed a memorandum 
to Mr. Muerer at the direction of the Secretary of Navy embodying 
the Secretary's decision. 

3. Doherty stated that it would be perfectly proper for the 

Director of Personnel, for example, to sign a memorandum to an 

employee stating that he was "terminated by direction of the 

Director of Central Intelligence." This presupposes a decision 
by the Director conveyed verbally to the official whom he has 

designated to handle the paper work. 
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25 June 1956 


MEMORANDUM FOR: General Counsel 


SUBJECT: 


Delegation of Authority to Terminate Employment 
Under Executive Order 10450 


1. Executive Order 10450 is issued primarily under the authority 
of the Act of 26 August 1950 (Public Law 733 > 8lst Congress). 

2. Senate Report Number 2158, 25 July 1950 (cited at 1950 U.S. 
Code Cong. 3278) provides- (at page 3280): 

"It is the intention that the head of the department can 
delegate his authority to suspend an employee, but he cannot 
delegate his power to terminate the services of an employee 
who has been suspended under this legislation. 


3. As the attachment demonstrates, the Executive Order provides 
for the delegation of all authorities lodged in the agency head except 
that of final termination. 


4. Despite the foregoing clear language, investigation has disclosed 
the following: 


a. Department of the Navy (Mr. Logsdon, x 53694): Final 
termination decision may be made by anyone at the secretarial 
level (Secretary, Under Secretary or the several Assistant 
Secretaries). This is apparently on the theory that the term 
"agency head" includes all presidential appointees. This would 
appear "bo be a s omewh.a't novel "theory* 


b. Department of the Army (Mr. C. Donald Garrett, x 55817): 
Final termination decision retained in the Secretary, but in 
actual fact, except for the occasional sticky case which the 
Secretary himself might wish to be informed about, the signature 
on the final decision is that of Mr. Martin, a GS-17 Chief Clerk 
to the Secretary, who signs not on his own authority but for the 
Secretary." 


c. Department of the Air Force (Mr. Julien, x 76030/53376): 
The authority here seems to be vested in the Assistant Secretary 
for Management, but the signature on the final decision is that 
of his Deputy for Administration, who signs a statement to the 
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effect that the Assistant Secretary has made a decision. Air 
stated that this is not considered a delegation since the Assistant 
Secretary within his area of responsibility has "concurrent juris- 
diction" with the Secretary; this is alleged to be based on the 
statute creating the position. 

d. Department of Defense (Mr. Ray Loughton, x 77171 ) • States 
that they probably haven't had more than one case, because they 
have less personnel than in the subordinate departments, but that 
if a case came up the Secretary himself would make the final decision. 


e. Conversation with Colonel Rubinstein (x 78366 ), who is 
responsible at the Defense level for coordinating the security 
programs of the subordinate departments indicates that he has a 
somewhat different view from that expressed by the departments 
themselves. He states that whatever may happen in the way of 
paper shuffling, he deals with the Assistant Secretaries and that 
as he understands it they handle these cases "all the way through," 
I asked him if he considered that they were acting in their own 
authority or in the name of the Secretaries and he said that he 
believed they were acting for the Secretaries. 


5. Prom the foregoing, I would conclude that either the Director or 
the Deputy Director of Central Intelligence, because of the alter ego 
character of the Deputy, could make the final decision to terminate. 

In addition, the sanctioned practice indicates that another official or 
officials of the Agency (e.g., Director of Security. Ge neral Counsel, 


could be 


or the Director's Administrative Assistant, 

authorized to sign the operative document "For the Director." However, 
any attempt at express delegation (so that a designee had the authority 
to make a determination in his own name) seems improper under both 
the statute and the Executive Order. If "delegation" (in any sense) 
below the level of the Deputy Director of Central Intelligence is con- 
templated, I recommend we secure the formal or informal opinion of the 
Attorney General. 

25X1A9A 


Assistant General Counsel 


REGRET 
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EXECUTIVE ORDER 10450 

Security Requirements for 
Government Employment 

April 27, 1953 

"SEC. 2. The head of each department and agency of the Government 
shall be responsible for establishing and maintaining within his depart- 
ment or agency an effective program to insure that the employment and 
retention in employment of any civilian officer or employee within the 
department or agency is clearly consistent with the interests of the 
national security. 

"SEC. 3. (b) The head of any department or agency sfyall designate, 
or cause to be designated , any position within his department or agency 
the occupant of which could bring about, by virtue of the nature of the 
position, a material adverse effect on the national security as a sensi- 
tive position. . . 

"SEG, The head of each department and agency shall review, or cause 
to be reviewed , the cases of all civilian officers and employees with 
respect to whom there has been conducted a full field investigation under 
Executive Order No. 9&35 of March 21, 194-7, and, after such further in- 
vestigation as may be appropriate, shall re-adjudicate, or cause to be 
re-adjudicated , in accordance with the said act of August 26, 1950, such 
of those cases as have not been adjudicated under a security standard 
commensurate with that established under this order. 

"SEC. 5* Whenever there is developed or received by any department 
or agency information indicating that the retention in employment of any 
officer or employee of the Government may not be clearly consistent with 
the interests of the national security, such information shall be for- 
warded to the head of the employing department or agency or his representa- 
tive, who, after such investigation as may be appropriate, shall review, 
or cause to be reviewed, and, where necessary, re-adjudicate, or cause to 
be re-adjudicated, in accordance with the said act of August 26, 1950, 
the case of such officer or employee. 

"SEC. 6. Should there develop at any stage of investigation informa- 
tion indicating that the employment of any officer or employee of the 
Government may not be clearly consistent with the interests of the national 
security, the head of the department or agency concerned or his representa - 
tive shall immediately suspend the employment of the person involved if 
he deems such suspension necessary in the interests of the national security 
and, following such investigation and review as he deems necessary, the 
head of the department or agency concerned shall terminate the employment 
of such suspended officer or employee whenever he shall determine such 
termination necessary or advisable in the interests of the national 
security, in accordance with the said act of August 26, 1950." 


Approved For Release 2003/11/06 : CIA-RDP59-00882R000300220005-7 



Approved For Release 2003/11/06 : CIA-RDP59-00882R000300220005-7 


25X1 A9A 



6 June 1956 


FOIAB5 

F0IAB5 


In connection with the attached you will note 
in paragraph 6 we state that action under P. L. 733 



might be desirable if we were to ascertain the full 
effect of section 22 (a) of 5 U. S. C. A. which authorize* 
heads of agencies to delegate authority relating 
to employment of personnel on either of these two 
authorities. There are two parts to the query 
(a) whether as a matter of law the Director could 
delegate either or both and (b) with respect to 
the 10450 program has he already done so? 


iS/^o ~~ 


3 <r c <h 
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MEMORANDUM FOR: 

ATTENTION; 

m&mcTi 


Security O Glee 

i 1 25X1 A9A 


TtnahttHw of Probationary Employees 


L AMAt4 ler your consideration is a copy of fee opinion of 
jttiiT. Thomas decided in fee United Steles Court of Appeals for 
feeslstrict odfiidumbla on If April 1554. The substance of fete opinion 
la feat fee Government any not utilise lie authority to terminate a 
pretext saury employee under fee normal administrative authorities 
sgpllcihls to safe employees when* in fact, fee ease Is a security 
sura. When It Is a security case, fee Court held feat fee procedures 
provided tey Public Law T53 ($ U. S. C. 22-1} must be followed. This 
few wan sutsadsd to all agencies and departments of fee Government 
tey SMCtdvi Order 10450. 

2. to coansctto a wife termination of probationary employees, i. e. , 
fees* who have not satisfactorily served sas Ml year, fee Government 
generally aad €£A are asfeorised by proper personnel action to 
terminate as employee based on a determination feat he is not satis- 
tefetfl y performing fee Job, There ie no appeal from such action 
aad fee dtelsiaa of fee proper perso nn e l officer le final. to fact, to 
safe eases fes Government is not obligated by statute to furnish any 
safiaastory antics to fee employee. 

1, Mttle Law 721 authorises fee Agency head to hie absolute 
fescrottsa aad when deemed necessary to fes interest of national 
security^ to saspead, wlfesat pay, ' any civilian officer or employee. 
There are severs! provisos, however. The first la affect states feat 
to fes extent few Agency head determines feat fee interests of fee 
national security permit, fee empioyoe shell he notified of fee reasons 
tor tela suspension sad within thirty day s fee employee may submit 
statements to show why he should he reinstated, thereafter fee Agency 
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head Mft aft«r reviewing i« case* Urabat# the •mplejmwt of 
the MtM. The secon d praise r«Utei to fexteu aiekaw 
flulr jirnhittnniry period cod provides for additional 
pr o c e dar el safeguar d* rack u the written statement of d»f|U cad 
o hearing before a 10450 Board. The statute also specifically states 
id is d e cision of d« Agency bead Is conclusive and final. to this 
seams cttoa B* Coart stated fas Ba ynes v. T hem a s: **Wa ham said 
ajliilutty that Courts will set review the action of executive 
o f ficia l s in dismissing executive employees except to insure 
cosHgltsace with stat utor y requirements . *' 

4 la Barnes v. Th a w s. Haynes, Bio employee, had not completed 
He prohattonary portoi aad Ini sms informed try letter flat derogatory 
tntormatlan had boon received which raised a question concerning his 
soafioo id eoaptsysBsat tn connection witti the Government’s security 
program. After as I nt e r v iew with Hayses, a personnel action was 
signed terminating the employee during trial period. * The settee 
of pars— aal action further Indicated that the separation was based on 
the S a ocnti ve Order 14450 program. The procedural requirements 
«f F. In 71S wore not followed in Bits case. Since he was a 
f ieharlnasi j employee all that was repaired was Butt he M notified 
of the reasons for suspension usd ho permitted an opportuni ty to 
sah—iff st at eme nt or affidavits to ahew why he should ho reinstated. 

The Court then hold Butt he was wrongfully discharged rasd should he 
reinstated, the Court further pointed rat Butt when ho has been 
reinsta t ed the Government could then suspend him again and follow 
flu procedure la the statute. 

§, Year office has previously raised the question in certain earns 
of pro b ations r y employees who were entered an duty prior to completion 
of final investtgatioa. ft had been considered Butt ia Btoee cases where 
the results of too inve s ti g ati on were snch that the employee should not 
receive a security clearance, he would he terminated by personae! 
action and wtfitta Bio procedures applicable to administrative 
terminations since ho had ao appeal ri^tts as a probattoaary employee, 
la slew of the decision in Horans v, T h o ms s. It is oar slow that If 
Bto Agency warn to follow sacha procedure the aggrieved employee 
Held ewceeseihlly appeal to toe Coasts tor reinstatement under Che 
dntf las o f Harass s. Thomas. 
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MBf 

turned 





We «m left Htt witb tv* aitomtirei la handling &• «*»«• 

We can utilise Public Law 733 as d Executive Order 10450 
eager that law «t we ce44 iHSi* the authority available to ft* 

«f Central Intelligence under eecilee 102(c) of A* Motiowi 
Act. & either event action by the Director would be retired, 
eager ft* previously considered method action canid have 
ft tatfM Person nel Office. However, you wffi ante feat 
nee 16450 program, ft*r» Is so requirement for a Hoard and we 
see ao reason why a Beard should be established if 102(c) were 
A. in ntillalag the 1645© approach, yon wSl ante mat mere Is 
procedural amp required by taw and ist Is a 
NS a ft* reasons far mo suspension te ft* extent that the 
of *»****«*»■* security permit, aft steeoqaoad opportunity 
lor mo emftoyae to subunit statements. te If «« 
a saspoasSon to mandatory prior to fluid ter mination and 

ars appropriate for the typos of csss* being considered. 

Dio dotormiaatloa of the Director of Central teteUigonee 
and Hast. H la suggested mat if 102(c) were used mat 
<mm 1 1 wm pun, * i iquli swont under 10450 be fallow ed since it would 
appear to sause no great burden and te ftii circumstance suspension 
would bo a matter of dlscration with me Ageacy. 

% A# a final thought* we onggoot mad *ho 10450 approach may bare 
a aunt its I Stilt merit te Ibat under me security program within ft* Agency, 
as wo until fttiTin it, me CSvii Service Cemmtsstoa records wfU show 
g^ {ft m ty cue shift fttfhaw forwarded te ns ter processing under 
10450, there be# been n clearance except for seme cases af realisations 
s»»i action. Where fomfoatfoai are Mwl may would mow 
te Civil Service records as water 102(c). Therefore, slaoo ft* procedural 
m cut T fwfu t t wate r tee 10450 program ter probationary employee s are 
and If me AgancyhelUves me employee sftnrid be 
tsTiutnitsiti mere may be a useful purpose served by h a nd l ing such 
oases wader 19450 to balance the ledger te the Civil Service re cor da. 

25X1 A9A 


XG (tbl*°) 

was PD/5 . 


OGC/ JSW :mks (l June W54) 


SECRET 
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